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Introduction
1.

Australia is a federation. That important fact must be borne in mind when considering the
effectiveness of a regulatory scheme. In particular, where the Commonwealth does not
have Constitutional power over the persons subject to the regulation, or subject matter of
the regulation. For example, the regulation of practitioners providing health and medical
services and their conduct towards customers, clients or patients.
   Barrister – Lyneham, Canberra. sitesh@bhojani.com.au; Owen Dixon Chambers East,
Melbourne sbhojani@vicbar.com.au Formerly Commissioner Australian Competition and
Consumer Commission (1995 - 2003), responsibilities included enforcement, health sector
and the professions.
2
   Research Assistant – Owen Dixon Chambers East; Graduate Diploma in Legal Practice
(Practical Legal Training), College of Law, Melbourne.
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2.

An example of law reform endeavouring to deal with Constitutional limitations is
Consumer law reform. Consumer law reform in 2011 led to the enactment of uniform
general consumer laws at the Commonwealth, State and Territory level from laws that the
High Court had previously described as “a measure of concurrent and overlapping
operation of the normative structure of the federal and state laws dealing with misleading
or deceptive conduct in trade or commerce and the remedies for such contraventions.”

3

The uniform nature of Australia’s generic consumer laws means that jurisprudence
developed through litigation in any one State or Territory will be applicable across
Australia. This is certainly an improvement from the past. Multiple Australian Consumer
Law (ACL) regulators each administering and enforcing their own version of the uniform
law and co-ordinating their activities to avoid duplication also means greater availability of
compliance and enforcement resources for consumer laws across Australia. Again, in
general, this is a good outcome for the Australian community.
3.

The general consumer law regulators are supplemented by various industry or sector
specific regulators. Relevantly, these include, the Therapeutic Goods Administration
(TGA) and the Australian Health Practitioner Regulation Agency (AHPRA). The TGA is
a Commonwealth agency which is responsible for regulating the supply, import, export,
manufacturing and advertising of therapeutic goods.

It does not regulate healthcare

practitioners, their services or practices.
4.

The Commonwealth Parliament does not have constitutional competence to regulate health
practitioners.

An Intergovernmental Agreement for a National Registration and

Accreditation Scheme for Health Professions was signed by the Council of Australian
Governments (COAG) in March 2008. All States and Territories became part of the new
scheme from 18 October 2010. The scheme was implemented by a suite of uniform state
legislation that was initially introduced in Queensland as the Health Practitioner
Regulation National Law Act 2009 (Qld). The Health Practitioner Regulation National
Law (the National Law) is Schedule 1 to the legislation.

4

Initially, the National Law

transferred responsibilities for registration, accreditation, performance and conduct of a

   Houghton -v- Arms [2006] HCA 59; (2006) 225 CLR 553 at 563 [25].
   Health Practitioner Regulation National Law Act 2009 (Qld).

3
4
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practitioner from 80 state and territory boards to 10 national boards, (one for each of the
5

registered professions). Currently the scheme regulates 14 professions.
5.

AHPRA supports the national boards by providing secretariat services, publishing registers
of health practitioners, managing registrations, managing investigations and liaising with
health complaints entities.

6.

AHPRA, in partnership with the national boards, aims to protect the public from
practitioners whose conduct falls below the standards set by the national boards. It also
facilitates health practitioner mobility across Australia, the provision of high quality
education and training of health practitioners, and rigorous assessment of overseas trained
practitioners.

7.

6

Given their relatively narrower and more focused role for specific industries or sectors of
the economy one could reasonably assume they would be able to provide a greater level of
compliance and enforcement activity for particular industries or sectors. This should also
be a good outcome for the Australian community.
Whether the good outcomes for the Australian community that:

8.

(a)

the “one law – multiple regulator – multiple courts and tribunals” model for the
ACL;

combined with
(b)

the TGA as the regulator for the supply and advertising of therapeutic goods; and

(c)

the AHRPA (and National Boards) as the regulator of healthcare practitioners, their
services and practices

potentially provides is being delivered may depend on a number of other factors rather than
the virtue or otherwise of the ACL “one law – multiple regulator” model, the model for

   14 Registered professions: Aboriginal and Torres Strait Islander health practice, Chinese
medicine, chiropractic, dental, medical, medical radiation practice, nursing and midwifery,
occupational therapy, optometry, osteopathy, pharmacy, physiotherapy, podiatry,
psychology.  A 15th paramedicine is being added as a registered profession.
See www.paramedics.org/registration.
6
   AHPRA Annual Report 2015/2016 at p1.
5
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regulation of therapeutic goods and the streamlining of regulation of health practitioners
under the National Law.
9.

These factors include:
(a)

the resources available to the regulator to achieve voluntary compliance (through
guidelines and educative measures);

(b)

the resources available to the regulator to investigate non-compliance and to take
enforcement action for non-compliance;

(c)

the investigative powers available to the regulator in its investigation of
non-compliance;

10.

(d)

the investigative and enforcement culture of the regulator;

(e)

the laws available for enforcement by relevant industry/sector specific regulators;

(f)

the remedies for contravention of industry specific laws; and

(g)

the courts or tribunals before which matters can be taken.

The effectiveness or otherwise of regulation maintaining and/or enforcing standards for
advertising health, medical or therapeutic goods or services relies on much more than the
one-law multi-regulator model for the ACL.

Representations or conduct relating to Health and Medical Benefits
11.

Establishing that advertising or discussions in consultations conveys false or misleading
representations or otherwise constitutes misleading or deceptive conduct requires the
following considerations:
(a)

Is the advertisement of therapeutic goods and services or the discussions in
consultations accurately described as conduct “in” “trade or commerce”?

(b)

Does the advertising convey a representation?

(c)

Is the representation false or misleading and deceptive?

(d)

Is the representation in relation to future matters?
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Is the advertisement of therapeutic goods and services or discussions in consultations accurately
described as conduct “in” “trade or commerce”?
As defined in the ACL, “trade or commerce” refers to conduct within Australia or between

12.

Australia and places outside Australia and includes any business or professional activity
(whether or not it was carried out for profit). Thus, advertising or supporting material for
the purposes of promotion for sale of therapeutic goods and the business or professional
activities of supplying therapeutic services in Australia, by Australian businesses and
7

health practitioners would fall within this realm of conduct.

“Conduct” or “engaging in conduct” is defined in s 4(2) of the Competition and Consumer

13.

Act 2010 (Cth) (CCA), and means the doing or refusing to do any act, making a contract or
arrangement giving effect to a provision of a contract or arrangement, arriving at an
arrangement, giving effect to a provision of an understanding, and giving or acquiring a
8

covenant. The term “engaging in conduct” has the same meaning as “conduct”.

It is

9

important to bear in mind that “conduct” is not confined to “representations”.
Does the advertising convey a representation?
14.

It can be critical to identify from the words or images used in an advertisement or other
communications what representations have been conveyed.

10

   Australian Federation of Consumer Organisations Inc v Tobacco Institute of Australia Ltd
[1991] FCA 164; (1991) 27 FCR 149 at 155-157; Also see Shahid v Australian College of
Dermatologists [2008] FCAFC 72; (2008) 168 FCR 46; Tobacco Institute of Australia Ltd
v Australian Federation of Consumer Organisations [1992] FCA 962 (FC); (1992) 38
FCR 1 at 12 to 16; 23 to 25 and 40 to 44.
8
   Section 4(2) of the Competition and Consumer Act 2010 (Cth); ACCC v CG Berbatis
Holdings Pty Ltd [2000] FCA 2; (2000) 96 FCR 491.
9
   Campbell v Backoffice Investments Pty Ltd [2009] HCA 25; (2009) 238 CLR 304 at 341
[102]
10
   Tobacco Institute of Australia Ltd v Australian Federation of Consumer Organisations Inc
[1992] FCA 962; (1992) 38 FCR 1 at 4 to 12; 25 to 36 and 44 to 65; and Noone, Director
of Consumer Affairs Victoria v Operation Smile (Australia) Inc and Ors [2012] VSCA 91
at [55] to [134].
7
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Is the representation false or misleading and deceptive?
15.

Conduct is misleading or deceptive under s 18 of the ACL if it induces or is capable of
inducing error.

11

Conduct is likely to mislead or deceive if, at the time the conduct

occurred, there is a reasonable or less remote chance or possibility of it being misleading or
deceptive regardless of whether it is less or more than 50%.

12

Is the representation in relation to future matters?
16.

Where a representation is posed as a prediction, promise or opinion that relates to future
matters, it can amount to misleading and deceptive conduct if the party responsible for the
representation lacks reasonable grounds for making the representation.

13

Misleading and deceptive conduct of this nature includes:

17.

(a)

representations where the party making the prediction either knew it to be false or
14

made it with disregard as to whether it was true or false;
(b)

where factual assumptions that are incorrect are relied upon to make a statement of
15

opinion;  and
(c)

where a representation is a promise with respect to a future matter, or the subject
matter is a prediction, for which the party making it has no reasonable grounds,
unless they can establish that the representation was made on reasonable grounds.

18.

Thus, the test is to look to the persons to whom the representation was directed and
consider whether any members of that class of person would reasonably understand the
statement to be one of fact or opinion.

16

   ACCC v TPG Internet Pty Ltd [2013] HCA 54; (2013) 250 CLR 640.
   Global Sportsman Pty Ltd v Mirror Newspapers Ltd [1984] FCA 167; (1984) 2 FCR 82.
13
   s 4 of the ACL.
14
  Thompson v Mastertouch TV Service Pty Ltd (No 3) (1977) 29 FLR 270; 15 ALR 487; TN
Lucas Pty Ltd v Centrepoint Freeholds Pty Ltd (1984) 1 FCR 110 at 116-117.
15
  Madden v Seafolly Pty Ltd [2014] FCAFC 30.
16
  Tobacco Institute of Australia Ltd v Australian Federation of Consumer Organisations Inc
[1992] FCA 962; (1992) 38 FCR 1; Seafolly Pty Ltd v Madden [2012] FCA 1346.
11
12
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Reliance on Scientific Evidence
In the Operation Smile case, the Director of Consumer Affairs Victoria took action against

19.

Dr Campbell and associated companies, the Hope Clinic, for engaging in misleading and
deceptive conduct contrary to s 9 of the Fair Trading Act 1999 (FTA). The Director lost at
trial and appealed to the Court of Appeal. On the misleading and deceptive conduct issues,
Nettle JA wrote the leading judgment with whom Warren CJ and Cavanagh AJA agreed.
20.

In that case the four respondents operated the Hope Clinic, which they described as a
17

complementary medicine centre specialising in the treatment of cancer.

In summary, the

Director’s claim was that the impugned statements falsely represented the treatments
offered by Operation Smile (1) were effective in treating cancer and (2) had scientific
support. Operation Smile admitted making the statements but denied that they were
18

misleading or deceptive.

Chief Justice Warren and Acting Justice of Appeal Cavanagh noted that:

21.

“The learned [trial] judge held that the Operation Smile treatments did not have the
support of conventional science and, according to conventional science, were of no
benefit to cancer sufferers. However, his Honour held that, with one exception, the
impugned statements were not misleading or deceptive. Essentially, his Honour
determined that readers of the statements would understand them, in their context, as
mere expressions of opinion and as claiming no support from conventional medicine
or science. His Honour considered that, because of supervening events, the one
19
exception did not require judicial intervention.”

22.

In the appeal, the Director challenged the learned trial judge’s finding that the impugned
statements were not misleading or deceptive.

20

The Director alleged that various

representations were made by the Hope Clinic on its website, which the Director contended

  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91 at [2].
18
  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91  at [3].
19
  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91 at [5].
20
  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91  at [6].
17
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consisted of general representations as to the benefits provided, and representations
21

specific to the therapies offered by the Hope Clinic.

The Court of Appeal decision is authority for the following propositions:

23.

(a)

To determine whether an advertisement is misleading or deceptive it is necessary to
22

consider the whole of the context.
(b)

A statement is misleading or deceptive or likely to mislead or deceive if there is a
real and not remote possibility, be it more or less than a chance of 50 per cent, of the
statement leading into error the readers at whom it is directed.

(c)

The reasonableness of grounds for an opinion must be determined objectively as a
question of fact as opposed to one of subjective belief.

(d)

23

24

If a statement is characterised as one of opinion only, as opposed to an existing fact,
and it is a statement of opinion from a person purporting to be an expert then it
would be likely to convey that the opinion was honestly held on rational grounds
25

involving the application of relevant expertise.
(e)

Misleading or deceptive conduct provisions prevent the expressing of an opinion in
trade or commerce, in terms which are calculated to convey that they are based upon
26

rational grounds when in fact they are not so based.
24.

The Court of Appeal also upheld the Director’s contention that the 34 impugned
statements, which were misleading and deceptive, also included 6 representations which
were misleading and deceptive. The six representations made by the Hope Clinic were that
“the treatments, services, techniques or procedures offered or provided by the Hope Clinic:
  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91 at [54].
22
  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91 at [59].
23
  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91 at [60].
24
  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91 at [78].
25
  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91 at [101].
26
  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91 at [104].
21
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(a) can cure cancer, or reverse, stop or slow its progress; (b) can prolong the life of a
person suffering from cancer; (c) can benefit cancer sufferers; (d) were or are supported by
generally accepted science; (e) were or are supported by published research findings; and
(f) were or are evidence based therapies.”

27

The representations, which were implicitly

made through the impugned statements, were also misleading and deceptive.
25.

The Court of Appeal made orders granting a variety of relief in the form of declaratory
orders, injunctions, and corrective publication orders. For your assistance, a copy of the
sealed order is at Annexure A.

Regulators’ Enforcement Objectives
26.

Achieving compliance with legal obligations by all regulated participants is an ideal or
aspiration of regulators. Many will comply voluntarily. Some will not. It is important to
be aware of the enforcement objectives being pursued by regulators in taking enforcement
action.

27.

There are universal enforcement objectives which are mirrored through various regulatory
bodies including the ACCC, ASIC, CAV, AHPRA and TGA.  These include:
(a)

to detect, investigate and establish unlawful conduct;

(b)

to clarify the law;

(c)

to stop unlawful conduct;

(d)

to deter future contravening conduct;

(e)

to raise awareness of the law;

(f)

to obtain remedies that will undo the harm or loss caused by the contravening
conduct (including corrective action or compensation);

(g)

to ensure future compliance, including though use of compliance systems; and

(h)

to punish offending conduct (see various enforcement objective materials)

28

  Noone, Director of Consumer Affairs v Operation Smile (Australia) Inc & Ors [2012]
VSCA 91 at [132] – [134].

27

  Enforcement Objectives:

28
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The extent to which a regulator pursues one or more of its enforcement objectives in any
particular matter will vary and be determined on a case by case basis.
28.

Despite the similarities in their enforcement objectives, there are limitations to regulators,
both specific and generalist, pursuing action in the courts. This is due to a variety of
factors, including access to resources to enable the regulator to investigate
non-compliance, and to take enforcement action.

The regulator’s investigative and

enforcement culture will also have an impact on its readiness to pursue non-compliance
action. Other important considerations include the laws available for enforcement by the
relevant industry/sector specific regulators and the remedies available for contravention of
industry or sector specific laws; and the courts or tribunals before which matters can be
taken.
29.

If a regulator consistently fails to take any significant enforcement action it may suggest
that the regulator’s actions and energy are only focussed on those who are likely to comply
voluntarily (for example, by only or predominantly focussing on provision of guidelines
and educational materials).

30.

It is highly likely that any sector or industry will have some participants who are not
interested in voluntary compliance. A failure to take enforcement action ignores the harm
done to consumers, clients or patients and the broader community by the conduct of these
participants. Such a failure may also lead other industry participants to be tempted to not
comply with their obligations as there would seem to be no adverse consequence of
non-compliance. That could certainly lead to “a race to the bottom” in terms of standard of
conduct.

▪
▪
▪
▪
▪
▪

2017 ACCC Compliance and Enforcement Policy, ACCC, February 2017.
Regulatory Approach and Compliance Policy, Consumer Affairs Victoria, July 2017.
Compliance and enforcement: How regulators enforce the Australian Consumer Law Commonwealth of Australia, January 2017.
Consumer Law Enforcement and Administration, Productivity Commission Research
Report, Australian Government, March 2017.
Responsible Advertising in healthcare: Keeping people safe – Advertising compliance
and enforcement strategy for the National Scheme - AHPRA, April 2017.
Choosing between general and industry specific regulation, Consumer Affairs
Victoria, November 2006.
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Regulatory Powers for Investigations
The Commonwealth Parliament has enacted the Regulatory Powers (Standards Provisions)

31.

Act 2014 (Act No 93 of 2014) which came into effect in July 2014. It is an Act that
provides a framework of powers for general application across regulatory schemes for
monitoring compliance with, investigating breaches of and enforcing, Commonwealth
laws. The investigation provisions provide a framework for gathering evidence that relates
to the contravention of offences and civil penalty provisions.
32.

The Act also allows for regulatory schemes to trigger and make applicable provisions for
civil penalties, infringement notices, enforceable undertakings and injunctions. So broader
remedies can be made available for Commonwealth regulators taking enforcement action.

33.

However, query whether the investigation powers that can be made applicable to a
regulatory scheme by the governing legislation triggering or engaging the investigation
powers provided for in Part 3 of the Act are as effective as some of the existing
investigative powers held by regulators such as the ACCC at the Commonwealth level
(through s 155 of the Competition and Consumer Act 2010) and Consumer Affairs Victoria
(through s 126 of the Australian Consumer Law and Fair Trading Act 2012 (Vic)). In
particular, the power conferred under sub-s 155(1)(c) of the CCA and sub-s 126(1)(c) of
the ACLaFTA. In respect of the value of such powers note the Full Court decision of
29

Kotan Holdings Pty Ltd & Ors v TPC.

The remedies available for non-compliance and their effectiveness
34.

It seems that the remedies available under the ACL legislation far outweigh the potential
avenues for redress for other health sector regulatory legislation.

35.

Industry specific regulators have the advantage of specialised expertise in their
investigations and the ability to enforce remedies outside of litigation. For example, under
the National Law, AHPRA has enforcement tools to investigate a practitioner’s conduct;
impose conditions on the practitioner’s registration restricting their ability to advertise their
services; take disciplinary action in a panel or tribunal; and prosecute an advertiser of a

  [1991] FCA 453; (1991) 31 FCR 511.

29
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regulated health service (which may be a registered health practitioner, another person or a
30

business).

It would be unlikely for generalist regulators such as Consumer Affairs

Victoria (CAV) and the Australian Competition and Consumer Commission (ACCC) to
achieve these outcomes if not for cooperation with AHPRA in disciplinary action against
health practitioners.
36.

On the other hand, under the ACL, to help achieve the range of regulatory enforcement
objectives there can be available a range of remedies through the courts.  These include:
31

(a)

Declarations

(b)

Injunctions – restrictive or mandatory (including cease trading injunctions)

(c)

Corrective advertising orders

(d)

Publication orders

(e)

Community service orders

32

33

34

35

  Health Practitioner Regulation National Law (Victoria) Act 2009 No 79 of 2009.
  The importance or value of declarations in public interest regulatory litigation can be seen
from cases like:
(a) Tobacco Institute of Australia Ltd v Australian Federation of Consumer
Organisations Inc [1993] FCA 105; (1993) 41 FCR 89.
(b) ACCC v Goldy Motors Pty Ltd [2000] FCA 1885.
(c) ACCC v Eurong Beach Resort Ltd [2005] FCA 1134.
(d) DCAV v DW International Trading Pty Ltd & Anor [2010] VSC 515.
(e) DCAV v Gibson (No 2) [2017] FCA 366.
(f) DCAV v Daiso Industries (Australia) Pty Ltd (No 2) [2017] FCA 720.
32
  The statutory injunctive powers in the ACL have been characterised as “Public Interest
Injunctions”. The factors taken into account in granting these injunctions differ from those
considered in granting the tradition equitable injunctive remedy.  See for example the
discussion in ICI v TPC [1992] FCA 707; (1992) 38 FCR 248.  The power conferred by
such provisions has been held to be broad enough to enable a court to order a complete
prohibition, whether permanently or for a specified period, on a respondent’s engaging in a
particular field of commercial activity or industry to protect the public.  See Foster v
ACCC [2006] FCAFC 21; (2006) 149 FCR 135 at 149 [35]. And also DCAV v Midas
Trading (Australia) Pty Ltd [2009] VSC 141; (2009) 25 VR 1 at [67] – [68].
33
  See the discussion in Medical Benefits Fund of Australia v Cassidy [2003] 135 FCA 289 at
20 [48]-21 [50] and 23 [58].
34
  See for example DCAV v DW International Trading Pty Ltd & Anor [2010] VSC 515.at
[46]-[47] and Cousins v Merringtons Pty Ltd and Another (No 2) [2008] VSC 340.
35
  For example, see s 246(2)(a) of the ACL and Proposal 19 (at pp 90-91) of the Australian
Consumer Law Review, Final Report March 2017, Consumer Affairs Australia and New
30
31
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36

(f)

Orders for implementation of compliance programs

(g)

Orders to vary or set aside contracts

(h)

Orders for refunds

(i)

Orders requiring a contravener to honour promises made

(j)

Compensatory or redress orders for identified persons

(k)

(Unidentified) non-party redress

(l)

Orders for payment of damages

37

38

39

40

41

42

(m) Orders for payment of civil pecuniary penalties

43

44

(n)

Convictions for offences payment of fines or imprisonment

(o)

Orders for disqualification from managing a corporation

45

37. State regulators can, in appropriate cases, take enforcement action in the Federal Court of
46

Australia. See for example, DCAV v Dimmeys Stores Pty Ltd & Ors, DCAV v Gibson &
47

48

Ors, and DCAV v Daiso Industries (Australia) Pty Ltd.

A copy of the Federal Court

order made in the Gibson case is also attached for your assistance.

49

Zealand, to allow the Court to order that a third party give effort to a community service
order where the trader in breach is not qualified or trusted to do so.
36
  See for example ACCC v Valve Corporation (No 7) [2016] FCA 1553 at [96] to [102].
37
  See s 243 ACL and Akron Securities Ltd v Iliffe [1997] NSWCA 9; (1997) 41 NSWLR
353; and Awad v Twin Creeks Properties Pty Ltd [2012] NSWCA 200.
38
  See s 232(6)(a) ACL empowering the Court to grant a mandatory injunction requiring a
person to refund money. Also note s 243(d) ACL.
39
  See s 232(6)(c) ACL empowering the Court to grant a mandatory injunction requiring a
person to honour a promise.  Also note s 243(f) and (g) ACL.
40
  See s 237 and s 238 ACL.
41
  See s 239 to s 241 ACL.
42
  See s 236 ACL (and note Part VIA of the Competition and Consumer Act 2010 setting up a
proportionate liability regime in some cases.)
43
  See s 224 to 230 ACL.
44
  See Chapter 4 of ACL sections 151 to 217 of the ACL.
45
  See s 248 ACL and ACCC v Halkalia Pty Ltd (No 2) [2012] FCA 535 and Director of
Consumer Affairs Victoria v Dimmeys Stores Pty Ltd [2013] FCA 1371.
46
  [2013] FCA 618; (2013) 213 FCR 559.
47
  [2017] FCA 240.
48
  [2017] FCA 683.
49
  See Annexure B.
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38.

Apart from the remedies available from the Courts, regulators may also be empowered to
issue public warning notices about the conduct of a person. See for example the power
conferred on the ACL regulators by s 223 of the ACL. Power to issue Infringement
Notices and to accept enforceable undertakings may also be part of the regulatory armoury.

Regulators pursuing contempt of court charges
39.

In some instances of persistent or recalcitrant behaviour it can become necessary or
essential for a regulator to pursue action for contempt of court to achieve the necessary
outcomes and to prevent the authority of the Court from being undermined.
The ACCC has been successful in pursuing charges for contempt of court under s 31 of the

40.

50

Federal Court of Australia Act 1976 (Cth). In ACCC v Halkalia Pty Ltd (No 3) , Tracey J
acknowledged Hann and associated companies, the Respondents, as offending in the most
serious nature in their business sales of cleaning products, with the “specific intention to
disobey a court order or undertaking to the court which evidences a conscious defiance of
51

the court’s authority.” For the wilful and contumacious contempt of court charges, the
Respondent pleaded guilty to his failure to comply with previous orders of the court.
However, Hann was only sentenced to two weeks’ imprisonment due to his advanced age
and ill health.
52

Similarly, in ACCC v Hughes, the Respondent, David Zero Population Growth Hughes

41.

trading as Crowded Planet, faced charges for contempt of court through the continued
supply of illegal birth control medication without disclosing the illegality of the supply of
those products in Australia without prescriptions from doctors. Having previously been
imprisoned for a period of two years following non-compliance with restraint orders,
Hughes was ordered to be imprisoned for a period of six months.
53

In ACCC v Purple Harmony Plates Pty Limited (No 4) , the Second Respondent Mr Neal

42.

Lyster was eventually imprisoned for his failure to comply with the Court’s orders
regarding publication of the Court’s Order on the purple plates.com website and transfer of

  [2017] FCA 522.
  Burwood Council v Ruan [2008] NSWLEC 167 at [7] per Biscoe J.
52
  [2004] FCA 519.
53
  [2003] FCA 49.
50
51
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the domain name to the ACCC. In some cases of bogus (health) claims it is better for a
notice to be published on a website to inform other potential victims of the bogus nature of
the product than to simply shut down the website.
Concerns about Regulatory Inaction
43.

Concerns about complaint handling, jurisdictional issues between different regulators and
inaction do not necessarily get improved or fixed by a one regulator model. It is unlikely
that any single regulator will have enough resources to take action in respect of every
complaint. It is likely that there would be an overall net decrease in enforcement actions
across Australia if there was a single regulator model. The concerns do raise important
questions about:
(a)

the quality and robustness of the regulator’s complaint handling systems;

(b)

whether the regulator is operating with a ‘silo mentality’;

(c)

the nature and extent of the communications between the regulators and their
understanding of each other’s roles and priorities;

(d)

whether communications between regulators is only at a high executive level or also
at the (i)
(ii)

(e)

investigation, compliance and enforcement staff level; and
complaints handling staff level.

the level of resourcing for the investigation, compliance and enforcement areas of the
regulator; and

(f)

the nature and extent of training provided to investigators, compliance and
enforcement staff within the different regulators.
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Conclusions
44.

Unless the States are asked and agree to refer their powers for regulation of health or
medical practitioners and other providers to the Commonwealth it is unreasonable to
expect that regulation of health or medical practitioners, the services they provide or the
promotional activity they engage in and the health or medical goods or services other
persons or businesses provide will be undertaken by a single regulator.

45.

The ACL consumer law reforms and the AHPRA National Law streamlining reforms
demonstrate an endeavour to harmonise and standardise and, to the extent possible, unify
the relevant regulations across Australia.

This may or may not need to go further

(including, for example, by way of more remedies for enforcement action under the
industry specific laws).
46.

However, accepting the existence of multiple laws, multiple regulators and multiple courts
and tribunals, there could still be improved and enhanced levels of communication,
co-operation and co-ordination between the multiple regulators.

47.

Both timeliness of action and a culture of action by regulators is obviously important if the
community is going to be effectively protected. This is especially important in respect of
those participants in the sector who are not interested in voluntary compliance. Examples
of regulatory failure or delay in specific instances may well be a demonstration of the need
for one or more of the following:
(a)

greater attention and action by regulators towards those participants in an industry or
sector who do not appear interested in voluntary compliance;

(b)

providing improved investigative powers to regulators;

(c)

improving the investigative and enforcement culture of regulators; or

(d)

providing more options for remedies that can be pursued by regulators taking
enforcement action.

48.

Effective regulation may not be about the need for more substantive consumer or health
law reform.

It may well be about the will and the capacity of regulators to take

investigative and enforcement action. The willingness to adequately resource, properly
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train staff and prioritise investigative and enforcement action is an essential starting point
for regulators seeking outcomes in the public interest.

Community confidence and

developing trust in a regulator is dependent on the actions they take and the outcomes they
achieve.
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